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ADVANCED TORTS--LAW 914-001
SPRING 2010 SYLLABUS
PROFESSOR M. DAVIS

COVERAGE

Advanced Torts this semester will cover exclusively Products Liability, the study of civil
liability for product-related harm. We will explore the three primary theories of liability:
negligence, warranty, and strict liability, focusing on how to establish product defectiveness
within each. We will also study some of the existing regulatory schemes intended to increase
product safety. I also intend to cover toxic substances/mass tort litigation.

CLASS PREPARATION

You are expected to be prepared for class every day and to take part in the discussion. If
you cannot come prepared, let me know in advance of the class for which you are not prepared. I
will consider all “unprepared” or “pass” responses, including those provided in advance, in
assigning your grade as explained below.

EVALUATION
You will be evaluated on the following basis:

Writing Assignments. Two (2) writing assignments will be worth a total of ninety (90)
percent of your final grade. The first assignment will be worth thirty (30) percent and will be one
of the following types of documents: opinion/case evaluation letter to a client; judicial opinion;
memorandum of law to a judge/law partner. The second assignment will be worth sixty (60)
percent of your final grade and will be to prepare a Motion for Summary Judgment and
Memorandum in Support under Fed. R. Civ. P. 56.

The assignments will have an outside page limit, usually between 15 and 30 pages. No
outside research will be required to complete each assignment. Each assignment will be graded,
generally, on both the form of the document, including among other things, compliance with
pleading requirements, clarity of language, correct grammar and spelling, conciseness,
organization, correct citation form, and its substantive content. Additional explanation of
individual assignment grading criteria will be provided later in the semester.

 The assignment due dates will be announced during the semester. The first assignment
will be due sometime before spring break. The second will be due sometime during the final
exam period at the end of the semester. There is no final examination.

Late Assignments. All assignments must be handed in on time. If any assignment is not
handed in by the assigned due date and time, you will receive an E on that assignment.




We will discuss the assignments thoroughly in class. Rough drafts are not required but
many of you may choose to prepare one. I will read and critique one rough draft per assignment,
not for a grade. I will assign dates by which rough drafts must be submitted.

Anonymity. The grading of the assignments will be anonymous. You will self-select an
identification number for each assignment, give it to Ms. Elizabeth Skees, identify yourself by
this number on your final assignments, and I will give the grades for each assignment to Ms,
Skees.

Class Participation and Attendance. Class participation will be worth ten (10) percent of
your grade. Active, quality participation in class discussion is expected and T will keep track of
your participation. “Unprepared” or “Pass” as a response will be considered demonstrated lack of
preparation and participation. ‘

Attendance will be considered in evaluating the points awarded for class participation,
Regular attendance at classes is required. Under the rules of the College of Law any student who
misses eleven or more sessions in a three-hour course is to be excluded from the examination.
Any student who misses eleven or more sessions in this course will receive no class participation.
Over five (5) absences will reduce your class participation grade by one grade level. Any
absence that is not excused under the University Student Code is treated as demonstrated lack of
preparation and participation.

APPLICABILITY OF COLLEGE OF LAW HONOR CODE

The College of Law and University of Kentucky Honor Codes apply to all work in this
course.

TEXT AND ADMINISTRATION

The textbook for the course is Owen, Monigomery, and Davis, Products Liability and
Safety: Cases and Materials (5™ ed. 2007) and the 2009 Case and Statutory Supplement. Because
the grade in this course is based primarily on writing assignments, you may find a writing
reference like Richard Wydick, Plain English for Lawyers, helpful.

I have established a TWEN web site for administration of the course. Please register as soon
as possible.

OFFICE HHOURS

My office is located in room 203 in the Dean’s Suite on the second floor. The office phone
number is 257-3198. Official "Office Hours" will be Tuesday and Thursday from 2 to 3 p.m. My e-
mail address is midavis@uky.edu. Feel free to e-mail me with any questions.




ASSIGNMENTS

The following assignments will each take approximately one class period. Minor
adjustments in these assignments may be made during the semester as necessary. Any statutory
material, such as UCC or Restatement sections, referred to in the text can be found in full in the
Case and Statutory Supplement. For each assignment below, refer to the Case and Statutory
Supplement for additional material.

Topic . Assignment
1. Introduction ' 1-39
2. Theories of Manufacturer Liability 41-69
Negligence
Manufacturing and Quality Control
The Design Process
3. The Marketing Process ‘ 69-76; 91-111
Warranty
Express Warranty

Implied Warranty of Merchantability
and Fitness for Particular Purpose
4. ~ Parties and Privity 115-147
Contractual Limitations on Responsibility
Disclaimers and Limitations

bt

Strict Liability - Development ©152-185

o

. The Concept of Defectiveness
Manufacturing Defects 187-214
Proof - Expert Testimony
7. Design Defects
In General 226-256; 261-275
Tests of Defect
8. Proof - Generally and Experts 275-299

9. Warning Defects _
In General and Tests 300-349
Methods and Delegation ~
Prescription Drugs

10. Regulating Defectiveness
Direct Agency Regulations 350-383




11,  Effect of Regulation on Litigation

12. Limiting Defectiveness: User Choice
Generic Risks: Product Category Liability
Misuse -

13. Limiting Defectiveness: Passage of Time
State of the Art

14. Causation
Cause-in-Fact
Sufficiency of the Evidence
Warnings and Reliance

15. Proximate Cause
Duty and Foreseeability Limits
Intervening Causes

16. Defenses Based on User Misconduct
Comparative Fault
Assumption of Risk and Misuse

17. Damages
Compensatory and Emotional Distress
Punitive Damages

18. Contribution and Indemnity

19. Toxic Substances/Mass Tort Litigation
Class Actions

384-396,
Wyeth v. Levine, supplement

408-449

460-491

515-546

547-578

579-616

617-634;
663-681

731-756

863-928




